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conducted business in the same loca-
tion as its securities subsidiary or affil-
iate or shared the same or a similar
name or logo with its securities sub-
sidiary or affiliate has until not later
than June 1, 1988 to comply with para-
graphs (h)(2) and (3) of this section.

(2) Content of Disclosure. Sections
337.4(a)(2)(viii) and 337.4(c)(5) notwith-
standing, any subsidiary and/or affili-
ate of an insured nonmember bank de-
scribed in paragraph (h)(1) of this sec-
tion must disclose to its customers and
prospective customers that securities
recommended, offered or sold by or
through the subsidiary and/or affiliate
are not FDIC insured deposits (unless
otherwise indicated), that such securi-
ties are not guaranteed by, nor are
they obligations of, the bank, and that
the subsidiary and/or affiliate and the
bank are separate organizations. The
following or a similar statement will
satisfy the disclosure requirement:

[name of affiliate/subsidiary] is not a bank
and securities offered by it are not backed or
guaranteed by any bank nor are they insured
by the FDIC.

(3) Timing and Placement of Disclosure.
In order for any subsidiary or affiliate
of an insured nonmember bank de-
scribed in paragraph (h)(1) of this sec-
tion, to comply with paragraph (h)(2) of
this section, the subsidiary/affiliate
must make disclosure to its customers
prominently, in writing, in opening ac-
count documents and periodically (at
least semiannually) in customer state-
ments. Disclosure may be made in con-
firmations in lieu of customer state-
ments. In the case of joint advertise-
ments, promotions, or solicitations and
advertisements, promotions, or solici-
tations placed in bank communica-
tions, the advertisement, promotion, or
solicitation must carry the requisite
disclosure. Disclosure may be in a form
and manner consistent with the adver-
tising or other media utilized. Tele-
vision or radio advertisements which
do not exceed 30 seconds in length need
not contain disclosure. Disclosure in
television advertisements may either
be spoken or displayed. All disclosures
must be prominent and clearly legible.
Disclosure in opening account docu-
ments and periodic disclosure in cus-
tomer statements or confirmations is
only required for one year after the
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bank and its subsidiary/affiliate cease
to jointly advertise, promote or solicit
and for one year after advertisements,
promotions, or solicitations are placed
in bank communications with bank
customers provided, however, that at
least two semiannual disclosures must
have been made during that one year
period.

(4) It is considered an unsafe and un-
sound banking practice for an insured
nonmember bank to:

(i) Share the same or a similar name
or logo with a securities subsidiary
that is required to be a bona fide sub-
sidiary or an affiliate that is subject to
the provisions contained in §337.4(c);

(ii) Conduct business in the same lo-
cation as any such subsidiary or affili-
ate;

(iii) Jointly advertise or promote its
services in an advertisement, pro-
motion, or solicitation concerning par-
ticular securities made by such a sub-
sidiary or affiliate; or

(iv) Permit such a subsidiary or affil-
iate to place advertisements, pro-
motions, or solicitions concerning par-
ticular securities in communications
sent by the bank to the bank’s cus-
tomers, unless the disclosure require-
ments of paragraphs (h)(2) and (3) of
this section, are met.

Failure to comply with paragraphs
(h)(2) and (3) of this section, will sub-
ject the insured nonmember bank to
appropriate administrative action in-
cluding, but not necessarily limited to,
an order to cease and desist use of the
same or a similar name or logo as the
subsidiary/affiliate, the conduct of
business in the same location as the
subsidiary/affiliate, the making of
joint advertisements, or the placement

of the subsidiary’s/affiliate’s pro-
motions, advertisements, or solicita-
tions in the bank’s communications

with its customers.

[49 FR 46723, Nov. 28, 1984, as amended at 51
FR 880, Jan. 9, 1986; 51 FR 45756, Dec. 22, 1986;
52 FR 47387, Dec. 14, 1987; 53 FR 597, Jan. 8,
1988; 53 FR 2223, Jan. 29, 1988]

§337.5 Exemption.

Check guaranty card programs, cus-
tomer-sponsored credit card programs,
and similar arrangements in which a
bank undertakes to guarantee the obli-
gations of individuals who are its retail
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banking deposit customers are exempt-
ed from §337.2: Provided, however, That
the bank establishes the creditworthi-
ness of the individual before undertak-
ing to guarantee his/her obligations
and that any such arrangement to
which a bank’s principal shareholders,
directors, or executive officers are a
party be in compliance with applicable
provisions of Federal Reserve Regula-
tion O (12 CFR part 215).

[50 FR 10495, Mar. 15, 1985]

§337.6 Brokered deposits.

(a) Definitions. For the purposes of
this §337.6, the following definitions
apply:

(1) Appropriate Federal banking agency
has the same meaning as provided
under section 3(q) of the Federal De-
posit Insurance Act (12 U.S.C. 1813(q)).

(2) Brokered deposit means any deposit
that is obtained, directly or indirectly,
from or through the mediation or as-
sistance of a deposit broker.

(3) Capital categories. (i) For purposes
of section 29 of the Federal Deposit In-
surance Act and this §337.6, the terms
well capitalized, adequately capitalized,
and undercapitalized,* shall have the
same meaning as to each insured de-
pository institution as provided under
regulations implementing section 38 of
the Federal Deposit Insurance Act
issued by the appropriate federal bank-
ing agency for that institution.12

(ii) If the appropriate federal banking
agency reclassifies a well capitalized
insured depository institution as ade-
quately capitalized pursuant to section
38 of the Federal Deposit Insurance
Act, the institution so reclassified
shall be subject to the provisions appli-
cable to such lower capital category
under this §337.6.

11The term undercapitalized includes any
institution that is significantly undercapital-
ized or critically undercapitalized under regu-
lations implementing section 38 of the Fed-
eral Deposit Insurance Act and issued by the
appropriate federal banking agency for that
institution.

12For the most part, the capital measure
terms are defined in the following regula-
tions: FDIC—12 CFR part 325, subpart B;
Board of Governors of the Federal Reserve
System—12 CFR part 208; Office of the Comp-
troller of the Currency—12 CFR part 6; Office
of Thrift Supervision—12 CFR part 565.
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(iii) An insured depository institu-
tion shall be deemed to be within a
given capital category for purposes of
this §337.6 as of the date the institution
is notified of, or is deemed to have no-
tice of, its capital category, under reg-
ulations implementing section 38 of the
Federal Deposit Insurance Act issued
by the appropriate federal banking
agency for that institution.13

(4) Deposit has the same meaning as
provided under section 3(1) of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1813(1)).

(5) Deposit broker. (i) The term deposit
broker means:

(A) Any person engaged in the busi-
ness of placing deposits, or facilitating
the placement of deposits, of third par-
ties with insured depository institu-
tions, or the business of placing depos-
its with insured depository institutions
for the purpose of selling interests in
those deposits to third parties; and

(B) An agent or trustee who estab-
lishes a deposit account to facilitate a
business arrangement with an insured
depository institution to use the pro-
ceeds of the account to fund a pre-
arranged loan.

(ii) The term deposit broker does not
include:

(A) An insured depository institu-
tion, with respect to funds placed with
that depository institution;

13The regulations implementing section 38
of the Federal Deposit Insurance Act and
issued by the federal banking agencies gen-
erally provide that an insured depository in-
stitution is deemed to have been notified of
its capital levels and its capital category as
of the most recent date: (1) A Consolidated
Report of Condition and Income or Thrift Fi-
nancial Report is required to be filed with
the appropriate federal banking agency; (2) A
final report of examination is delivered to
the institution; or (3) Written notice is pro-
vided by the appropriate federal banking
agency to the institution of its capital cat-
egory for purposes of section 38 of the Fed-
eral Deposit Insurance Act and implement-
ing regulations or that the institution’s cap-
ital category has changed. Provisions speci-
fying the effective date of determination of
capital category are generally published in
the following regulations: FDIC—12 CFR
325.102. Board of Governors of the Federal
Reserve System—12 CFR 208.32. Office of the
Comptroller of the Currency—12 CFR 6.3. Of-
fice of Thrift Supervision—12 CFR 565.3.
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